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FOREWORD 1  

I.  INTRODUCTION 2 
1.  Purpose is to give practical aspects of organizing a multi-owner     

business in Mexico. 2 
2.  Radical new legal world for those trained in the common law. 3 

a.  Jurisprudencia of the Mexican Supreme Court plays     
a limited role.   3 
b.  Academicians play a more important role than in the U.S.   4 
c.  Codes (codigos) are controlling.   4 
d.  Formalism reigns supreme. 4 

3.  Importance of understanding Mexican business culture. 5 
a.  Demographics of Mexico 5 
b.  Business culture rooted in history and religion. 5 
c.  National pride is a factor.   5 
d.  Religion plays a part.   6 
e.  Family structure is important. 6 
f.  Proper etiquette is important. 6 
g.  Advantage of a national as a participant. 6  

II.  BUSINESS ORGANIZATIONS IN MEXICO:  A GENERAL OVERVIEW 7 
4. Motivations to form business organizations (sociedades mercantiles).   

7 
5.  Sociedades mercantiles are legal entities     

(personas morales) -- artificial persons created by operation     
of federal law. 7 

6.  Organizational law is federal, not state.   7 
7.  Nationality of the company is critical. 8 
8. There are six different sociedades mercantiles .   8 
9.  Sociedades mercantiles have attributes of both U.S.     

corporations and partnerships, but are not identical with either. 
8 

10.  Sociedades mercantiles divided into intuitu personae     
and intuitu capitalis types.   9  

III.  THE MEXICAN CORPORATE ENVIRONMENT 9 
11.  Publicly held companies are newcomers to the Mexican     

business culture.   9 
12.  The vast majority of the companies in Mexico are incorporated     

as a sociedad anónima 9 
13.  There remain a few special circumstances when a structure     

other than an S.A. organization is advisable. 10 
14.  Significant differences between Mexican companies and U.S.     

corporations. 10 
a.  The decision making process in Mexican companies usually      

rests with only a few of its members. 10 
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b.  Minority rights of shareholders (socios) are seldom recognized.   

11  

IV.  IMPORTANCE OF CLASSIFICATION AS COMMERCIAL 11 
15.  Commercial law and civil law distinguished. 11 

a.  Classification as being commercial is determined by      
Federal (not state) law.   11 

b.  Mexican statutes define commercial acts:   11 
c.  Statutory definition of merchants.    12 

16.  Coverage of commercial law is extensive.   13 
17.  Special procedures applying to the commercial.

 

13 
a.  Special procedural rules for commercial litigation. 13 
b.  Commercial customs and practices are a source of law. 13 
c.  Commercial (business) organizations have certain      

duties as merchants.   13 
18.  Civil laws and commercial laws may not necessarily      

coincide in their respective applicable legal principles.   14  

V. THE LIABILITY SYSTEM 14 
19.  Limited liability (for the intuitu capitalis) vs. unlimited      

liability (for the intuitu personae) companies. 14 
a. Unlimited liability of socios for the debts of certain      

companies of intuitu personae type. 14 
b.  Limited liability of accionistas and socios of      

other companies of intuitu capitalis type.   14 
c.  Mixed system 14 
d.  Sociedades Cooperativas may elect.   14 
e.  Responsibility of socios for company debts is secondary.   15 
f.  The alter ego doctrine has been given only limited      

recognition in Mexico.   15  

VI. CHARACTERISTICS OF MEXICAN BUSINESS ORGANIZATIONS 15 
20.  Common characteristics of all Mexican companies. 15 

a.  Minimum number of members or shareholders -- at least two.  16 
b.  Autonomy of the business organization's assets. 16 
c.  Management structure is determined by the Escritura      

Constitutiva (E.C.). 16 
d.  Duration of the business organization.    16 
e.  Transferability of ownership interests. 17 
f.  Commercial nature of activities.   17 
g. Common rules for the distribution of gains and losses. 17 
h.  Legal mandatory reserve and other provisions for      

the protection of the company's capital. 17 
i.  Representation of the company.   17 
j.  Process of incorporation requires certain fundamental      

formalities. 18 
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21.  The principal features of six formally organized types of      

Mexican business organization. 18 
a.  Sociedad en Nombre Colectivo (S.N.C.).  18 
b.  Sociedad en Comandita Simple (S. en C.S.).   19 
c.  Sociedad de Responsabilidad Limitada (S. de R.L.).   19 
d.  Sociedad Anónima (S.A.).   19 
e.  Sociedad en Comandita por Acciones (S. En C. por A.) 20 
f.  Sociedad Cooperativa.  (S.C.).   20 

22.  Joint ventures (asociaciones en participación) exist, without      
having a separate legal identity. 21  

VII.  CREATING A MEXICAN COMPANY 21 
23.  All business organizations must observe the formalities      

of contract.   21 
24.  The escritura constitutiva (E.C.) is comparable to the      

articles of incorporation and bylaws of a U.S. corporation. 
21 

25.  Certain contract principles apply to the E.C.   22 
a.  Consent and consideration necessary. 22 
b.  Other formal requirements for validity. 23 

i.  Legal capacity to contract required by the      
socios.  23 

ii.  Other disabilities.   23 
iii.  Illegality an impediment to a valid E.C..   23 

c.  There is a distinction between void (inexistentes) and      
voidable (anulables) companies. 24 

d.  Procedure for declaring an Escritura Constitutiva invalid.   24 
26.  Procedure to form a business organization.   24 

a.  Six steps in the simultánea organizational process.   25 
b.  Two of these procedures are considered essential. 25 
c.  The characteristic of having a legal personality is not      

exclusive to the registered companies.   25 
27.  Selecting the type of business organization -- almost always      

an S.A. 25 
28.  Preliminary considerations in formulating the Escritura      

Constitutiva.   26 
a.  Preliminary agreement between socios .    26 
b.  Conflicts of law possibilities.   26 
c.  Preliminary agreement amongst socios is non-binding on      

third parties.   26 
d.  Legal forms provided by the notary public are often used for      

the standard provisions of the E.C. 27 
29.  Statutory requirements for the Escritura Constitutiva.    27 

a.   LGSM (Ley General de Sociedades Mercantiles)      
requirements tend to make the E.C. an extensive document. 

27 
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i.  Name, nationality and domicile of the individuals       or 

legal entities who are founders of the company; 27 
ii. Purpose of the company; 27 
iii. Name of the company; 27 
iv. Duration of the company; 27 
v.  Amount of capital; 27 
vi. Contribution to capital by each of the socios .    27 
vii.  Domicile of the company; 28 
viii. Procedure for administration and the powers          

enjoyed by the administrators; 28 
ix.  Appointment of administrators and designation        of 

the persons who will be legal representatives       of 
the company; 28 

x.  Method of sharing profits and dividing losses         
among the members; 28 

xi. Amount of the reserve fund; 28 
xii. Causes for premature dissolution of the        

company; 28 
xiii.The procedure for winding-up of the affairs of      the 

company and either the designation of       
liquidator(s), or the method for the appointment      of 
liquidators. 28 

b.  Minimum content of E.C. (for all six companies). 28 
c.  Additional requirements in the E.C. of an S.A.   28 

30.  Mexican contrasted with U.S. procedure in charter documentation.   
29 

31.  Socios may have the right to require necessary formalities.   29 
32.  It is necessary that the E.C. be in Spanish and properly notarized.   

29 
33.  Role of the notario publico (NP). 30 

a.  Commissioning of an NP is controlled by statute.   30 
b.  The NP does not act as a lawyer for individual parties. 30 
c.  The NP may facilitate the incorporation process in      

practical ways.   31 
d.  Fees of the NP may be limited by applicable law.   31 

34.  Procedure for the constitución simultánea method of creation.   31 
a.  Foreign socios appearing personally before the NP must      

be properly immigrated.   31 
b.  Formal power of attorney required of representatives at      

organizational meeting -- mere proxy (carta poder)      
not enough. 31 
i.  Power of attorney must satisfy Mexican law.   31 
ii.  Problem of using a lay notary public in the U.S.   32 
iii.  Procedure of protocolization.   32 

c.  Possibility of using Mexican consular officials. 32 
d.  Other common procedures at inception of company.   33 
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35.  Three main administrative permits or registries required      

during the incorporation and initial start-up      
of a Mexican company.   33 

a.  Permit from the Foreign Relations Ministry. 33 
i.  Cláusula de exclusión .   33 
ii.  Cláusula Calvo .   34 
iii.  Approval of company name necessary and gives       

certain exclusive rights.  34 
iv.  Incorporation must be completed within 90 days. 34 

b.  Registration with Mexican Treasury Department. 34 
i.  Tax identification number assigned must be used.   35 
ii.  Other procedures. 35 

c.  National Registry of Foreign Investment and National      
Commission of Foreign Investment. 35 
i.  Strict time periods. 35 
ii.  Annual filing of changes required.   36   

VIII.  REQUIRED ELEMENTS OF THE ESCRITURA      
CONSTITUTIVA -- E.C. 36 

36.  Who may be a socio of a Mexican company.   36 
a.  Limitations as to minors.   36 
b.  Limitations as to corporations and other legal entities.   36 
c.  Requirement of plural participation. 37 
d.  Mexican nationality may be required. 37 
e.  The participation of foreign capital does not necessarily      

determine the nationality of a company.    37 
37.  Purpose of the company must be stated. 37 
38.  Name of the company. 38 

a.  Two systems of naming -- razon social and      
denominación social.

 

38 
b.  An S.A. operates by definition under a denominación social.

 

38 
c.  Business name other than corporate name permissible. 39 
d.  Name of an individual in corporate name or in business      

name may create personal liability. 39 
39.  Duration of the company. 39 
40.  Amount of capital 40 

a.  Minimum requirements. 40 
b.  Restrictions on non-cash contributions of socios . 40 
c.  Special requirement of Sociedad de Responsibilidad      

Limitada (S.R.L).   40 
d.  Liability for failure to meet capital requirements.   40 

41.  Capital as expressed in the E.C. can be changed only by      
special procedures.    41 

a.  Amendment of the amount of capital of an S.A requires  
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a super majority vote of the accionistas . 41 

b.  Reduction in capital requires notice to creditors,      
judicial hearing and protection of minority socios .   41 

42.  Variable capital companies. 42 
a.  Variable capital companies required to have minimum      

capital as specified in the E.C. 42 
b.  Increases or decreases in capital are subject to      

provisions of E.C.   43 
c.  Special provisions pertaining to variable capital      

companies.     43 
d.  Variable capital characteristic must appear in name of      

company.   44 
43.  Contributions to capital by socios essential to the creation      

of a company. 44 
a.  Contributions (aportaciones) of socios are usually      

expressed in cash, but can be in kind, or even by labor. 44 
b.  Various minimum requirements. 44 
c.  Guaranty by socio  of collectibility of credits. 45  

IX.  REGULAR VERSUS IRREGULAR COMPANIES 45 
44.  Public registration of the E.C. - effect of lack of proper      

registration.   45 
a.  Registration gives status. 45 
b.  Irregular registration may require dissolution;  third parties      

in good faith protected 46 
c.  Illegal provision in an E.C. will not necessarily cause      

dissolution.   46 
d.  Registration is to occur promptly.    46 

45.  Irregular and de facto companies. 46 
a.  Declaration of nullity possible. 47 
b.  Personal liability of socios . 47 
c.  Any socio may require proper formalization of a      

contrato social containing minimum requirements.   48 
d.  Third parties may elect between the contrato social of      

the irregular company, or general provisions of the law.  48 
e.  Irregular companies are foreclosed from bankruptcy      

protections.  48 
f.  Two different public registries, for different purposes.   48  

X.  ORGANIZATIONAL STRUCTURE OF THE SOCIEDAD     
ANONIMA -- S.A. 49 

46.  The capital of an S.A. (and an S. en C. por A.) is represented     
by shares (acciones). 49 

47.  Acciones must be par value (de valores nominales) and     
contain certain detailed information specified by the LGSM 49 

48.  Limitations and requirements affecting the issuance  
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and transfer of acciones. . 50 

49.  Classes of acciones permitted. 50 
a.  Common stock (acciones comunes u ordinarias).     51 
b.  Preferred stock.    51 
c.  Special types of stock. 51 

i.  Acciones de goce.

 
51 

ii.  Acciones de trabajo. 52 
iii.  Unsubscribed shares.  52 

d.  Limitation upon discrimination between classes of stock. 52 
50.  Preference rights in all shareholders as to new issuances. 52 
51.  Payment of interest on shares. 52 
52.  Transfer of shares; publicly traded shares not addressed.   52 
53.  Restrictions on transferability of shares possible. 53 
54.  Domicile of the company may have significance legally. 53 
55.  Governmental structure of the S.A. 54 
56.  The accionistas  meeting -- the highest corporate authority.    54 
57.  Two types of meetings -- general and special -- and general     

meetings divided into two types 55 
a.  An ordinary accionistas meeting 55 
b.  The extraordinary accionistas meeting. 56 
c.  Combining ordinary and extraordinary meetings      

possible -- the asambleas mixtas . 56 
d.  Differences in quorum requirements between ordinary      

and extraordinary meetings.  56 
e.  Voting majority requirements. 57 

58.  Notice of accionistas  meetings requires extreme formalism.    57 
a.  Power to call meetings of accionistas .   57 
b.  Actions at meeting limited by notice, absent unanimous      

consent of accionistas . 58 
c.  Adjourned meeting notices.   58 

59.  Actions taken without a meeting of accionistas .    58 
60.  Protocol for meetings. 58 
61.  Formal records of meetings required of all persona moral . 59 
62.  Limited rights of minority shareholders.   59 
63.  Proxies permitted, with exceptions. 60 
64.  Administration (management) of a company is determined     

by its E.C. and the general provisions of the LGSM. 60 
a.  Methods of appointment, qualifications and tenure.   61 
b.  Protocol for the board of directors (consejo de administración). 

61 
65.  Responsibilities and liabilities of administrators. 61 

a.  Personal liability for exceeding authority or conflicts      
of interest.   62 

b.  Limitations on liability. 62 
c.  Close control of most Mexican companies obviates problems.   63 

66.  Delegation of administration to officers. 63 




